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THE INITIAL APPOINTMENT
The Township of Springwater, in December 2016, received a written request to pursue
outlet improvements to the Swaley Drain.

At the February 15, 2017 Council meeting, the Township retained Kenn Smart, P.Eng. of K.
Smart Associates Limited as a Drainage Engineer (hereafter called the “Engineer”) to
conduct (Project) Scoping work on the Swaley Drain for the purpose of reporting back to
Council with recommendations to move forward.

ENGINEER’S UNDERSTANDING OF THE EXISTING SWALEY DRAIN

Prior to any man made/drain construction on the Swaley Drain (or its predecessor), it is
believed the channel existed as the Swaley Creek and that the Swaley Creek connected to
the Muskrat Creek which continued on to the Nottawasaga River.

From data provided, it is evident the Swaley Drain was initially constructed pursuant to a
report of Mr. Gaviller, CE, PLS dated May 1898. At that time, it was called the Swaley
Creek Drainage. This report provided for work from the southeast terminus of the Ninth
Line Award Drain in the Swaley Creek (in Lot 7, Concession 8) downstream to a location
three quarters of the way across Lot 10, Concession 11. A drawing prepared by the
Engineerin 1901 is included in Appendix 1. The upper portion of channel was to have a
3’ bottom, 3’ depth and 10’ top, and the downstream part was to have a 4’ bottom, 3.5’
depth and 12’ top (all imperial measurements at that time).

Five other reportings were prepared by Mr. Gaviller, from June 1898 to October 1901. The
last of these (September and October 1901 Reports) provided for improvements to Muskrat
Creek which was noted as the natural outlet for the Swaley Creek Drainage. The work in
the Muskrat Creek included improving the channel upstream of the Nottawasaga for 500°
with a 20’ top, 10’ bottom and 3’ depth, and then removing scattered obstructions in the
Muskrat Creek up to the Eleventh Line, with some deepening of the Muskrat Creek where
needed. As well, the Swaley Creek Drainage was extended upstream to Lot 3, Concession
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8 from the original 1898 head of the drain in Lot 7. The upstream extension was to have a
5’ top, 3’ bottom and 3’ depth.

Of note, shortly after this further Swaley Creek Drainage work, in year 1903 the Tracey
Davis Award Drain was constructed with two open ditch components, one on the north, and
one on the south, boundary of Lot 7, Concession 11 running from Muskrat Creek upstream
to the Eleventh Line.

It is understood that in 1930 a further report on the Swaley Creek Drainage was prepared
by A. Cavana, OLS, starting at the Nottawasaga River and continuing to the top end in Lot
3, Concession 8. The Engineer at that time proposed to provide a new outlet using the
route of a government ditch, dug in the 1929 depression year (now known as the Downey
Drain) from the River to the 12" Line and from there to construct a new channel, between
the 11 and 12" Lines, to join to the Swaley Creek Drainage, as constructed by the initial
1898 report. The new outlet channel work was proposed in lieu of relying on the Muskrat
Creek. However, municipal letters in the file indicate the 1930 report was not proceeded
with and that other ditch work instead was done by agreement. It appears one component
of the agreement work may have been to construct a new ditch (referred to as the Coleman
Ditch® by some residents) parallel to part of the Muskrat Creek so that the components of
the Tracey Davis Drain were taken by a manmade channel to the government ditch.

There is a 1940’s era letter in the file that quoted the Engineer at the time, when asked,
advising that the 1900’s era work done on Muskrat Creek from the River to the 11t-12
Line area was, or was similar to, an award drain and that the Municipality could not, by
itself, initiate repair work on it.

The next report that was implemented on the Swaley Creek Drainage was by E. Rawson,
PE, dated July 1948. This report provided for work on the channel from the area of the 11"
Line to the top end. The channel was to be deepened and widened but drawings that
would show the extent of widening and deepening are not available.

Two other sets of documents on the Swaley Creek Drainage were made available for

review:

- The first of these is dated January 1970 and was an Engineer’s Report prepared by
Ainley and Associates, pursuant to the Drainage Act, to revise the drain’s
maintenance schedule. This report contains the applicable schedule to bill out any
new maintenance activities on the Swaley Drain. The name given to the drain was
then Swaley Creek Municipal Drain.

- The second set of reportings pertain only to maintenance of the Swaley Drain and
were dated 2001. It appears the 2001 reportings provided for maintenance on the
Swaley Drain from the Eleventh Line to its top end. The drain name used in 2001
was Swaley Drain.

@  The Engineer believes this ditch may have also been called the Cavana Ditch.
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It was noted by a December 2016 Drainage Superintendent Report to Council, that the
Swaley Drain had had work done on its outlet in 1990. It is believed the work done was
primarily a cleanout of the lower end of the existing channel but no details are available.

Based on the reviewed reports, it appears the Swaley Creek Drainage as reported on in
1898 to 1901, excluding the Muskrat Creek work done in 1901 downstream of the 11" Line,
is 7500m+ (25,000'+) in length and has a watershed of 2670+ ac (1080+ ha). The 1930
profile showed 25'+ of fall from the 11" Line to the top end (most of which fall is in
Concession 8).

One other piece of information made available and related to the Swaley Drain, is a profile
based on a survey done in December 2013 by an Ontario Land Surveyor from Barrie
(Betts). This survey extended from the Downey Drain in the area of the old Tracey Davis
Award/Coleman ditch, southerly/southeasterly to the Swaley Drain at the 11" Line and then
along the Swaley Drain to the 9" Line. The profile indicates that:

a) From the 9" Line to the 10" Line (County Road 28 upstream), there is a 1.2m drop
in water level, 1.1m drop in ditch bottom with 0.1 to 0.3m of sediments in the
channel. The length of channel in this interval is 1,500mx.

b) From the 10" Line to the 11™ Line (1500mz), there is a 0.4m drop in water level,
1.2m drop in ditch bottom with 0.2 to 0.5m of sediments in the channel. The drop in
the water level all occurred in the 600m downstream of the 10" Line and from there
downstream it was level.

C) From the Swaley Drain terminus at the 11'" Line to the Downey Drain at the 12"
Line (2600mz), there is a 1.6m drop in water level (generally uniformly) and 1.4m
difference in the bottoms at the two locations. It is assumed the downstream bottom
and water level surveyed was in the Downey Drain.

With respect to the Downey Drain, it was reported on in September 1960 by D. Weir, PE.
His report provided for incorporation and improvements both of the north portions of the
Tracey Davis Award Drain dug in 1903 and also of the government ditch dug across
Concessions 12 and 13 in the depression years. The Engineer’s drawings said the Downey
Drain ditch was to have a 3’ bottom with 1.5:1 side slopes. The watershed was noted to be
1015+ acres. No profile or evidence of grades/fall was on the data supplied.

It is unknown why the Downey Drain which incorporated the government ditch paralleling
the Muskrat channel and which outletted the Coleman/Cavana ditch (dug in the 1930’s)
which also paralleled the Muskrat Creek did not include the Swaley Drain in its watershed
since the Muskrat Creek was the outlet of the Swaley Drain. It remains evident that the
Muskrat Creek does have overflow drainage to the Downey Drain.

Appendix 2 to this document contains an aerial to show the relative locations of the
watercourses referred to.
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ENGINEER’S UNDERSTANDING OF EVENTS LEADING TO HIS RETENTION TO DO A
SCOPING PROJECT

The Engineer has been advised there were discussions between the Township, one or
more landowners in the Swaley Drain watershed and the Nottawasaga Valley Conservation
Authority (NVCA) prior to and after the Betts survey in 2013/2014. It is believed the
Township advised the landowners that it would be necessary for a petition pursuant to the
Drainage Act to be filed if any improvement along the route of the Bett’s survey were to be
pursued. However, no decisions to further study or work on the Swaley Drain were
implemented at that time.

A document exists in the Township files containing the minutes of discussions on October
28, 2016 between the Township and NVCA re drainage into the Minesing Wetlands. The
Swaley Drain was discussed in Part 2 of the minutes and a general discussion re drainage
into the wetlands was in Part 3 of the minutes. Both the questions of the Township and the
answers of the NVCA are included.

2. What assistance can the NVCA provide to the Township to reinstate the Swaley
Drain outlet into the Muskrat which over the years has disappeared because of silt
and overgrowth?

Response: Any proposed works on the Muskrat Creek should be completed by the

Municipal Drainage Engineer and be supported by other required qualified

professionals (ecologists/biologists) as part of the Municipal Drain under the

Drainage Act. The Municipal Drainage Engineer should assess, but not limited to,

the following:

- Determine the need for the proposed works;

- Outline environmental impacts including impacts to the internationally
significant Minesing Wetland;

- Develop a plan for how to construct it and how it would be maintained as part
of the drain; and

- Secure appropriate landowner permissions.

NVCA staff previously met with the landowner and the Township staff in 2014 and
had preliminary discussions on this proposal. NVCA staff would assist through
further pre-consultation with the Municipal Drainage Engineer and other noted
required qualified professionals.

3. Any other ideas to preserve further damage to quality of Minesing Wetlands where
the Black, Willow and Swaley enter.
Response: NVCA staff would be pleased to work with Springwater Township to
further discuss and explore opportunities to further protect and enhance the
Minesing Wetland and associated watercourses. In this regard, the recent forest
decline report for Minesing recommends acceptance of hydrological change as the
new “normal” and focus on reforestation of higher land (previously farmed) to
maintain floodplain forest cover/connections. Examples of this approach include the
Memorial Forest and reforestation on Parker property.
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A petition pursuant to the Drainage Act was filed by Bill Haight (an owner of over 130 acres
of land in the Swaley Drain watershed) and by one other landowner in the period of
October/November 2016. The petition stated the Swaley Drain outlet is blocked and the
Swaley should be cleaned.

Also a Request for Drain Improvement (as per Section 78(1) of the Drainage Act) was
submitted by Mr. Haight on November 10, 2016 requesting that the course of the drainage
works (Swaley) be changed and that a new outlet be provided.

It is this Engineer’s understanding the Township deemed the Section 78 Request to be the
applicable document to be proceeded with and notice was subsequently sent to the NVCA
advising that the Municipality may be appointing an Engineer to act on the Section 78
Request.

On February 3, 2017 the NVCA replied to the Township, acknowledging the Township’s
intention to appoint a Drainage Engineer on the Swaley Drain and indicated they
understood the proposed work may involve 4 to 5 km of “new drain” generally along the
route of the old historical channel (the Muskrat Creek). To paraphrase, the NVCA advised
as follows:

a) The work would lie within the internationally significantly Minesing Wetlands (a PSW
and an ANSI)

b) A study of need, feasibility and benefit to support the project should be undertaken
prior to embarking on detailed engineering/environmental study.

c) Expensive environmental studies would no doubt be necessary including an
extensive natural heritage study from the Swaley Drain down to the Downey’s
confluence in the River.

To quote, the NVA advised as follows:

a) The work scope of the environmental study would tentatively include:

- Three season vegetation community inventories in all vegetation communities —
including invasive plant surveys (i.e. Phragmites)

- Full amphibian breeding surveys at a number of points (early spring/mid
spring/late spring surveys); other herp (turtle) surveys

- Forest and marsh breeding bird surveys

- Fish community surveys (proximal to historic walleye spawning area-see
potstudy area attachment); likely pike spawning area; other (long-nosed gar?))

- Dragonfly/Odonate surveys

- Other Species at Risk surveys (to be determined likely with input from MNRF)

b) All the surveys would likely have to be multi day surveys.

c) Assessment of field data, integration with other studies (i.e. engineering/hydrologic),
working through data/analyses with stakeholders would require significant
effort/capacity.
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d) Development of mitigation to minimize impacts during construction and long-term
operation would require substantial effort — this may include design elements to
minimize future maintenance needs. Habitat offsetting may need to be considered.

e That MNRF and NVCA own lands in the study area and there would be need to
consider implications of this.

f) The creation of a new municipal drain (or extension of existing) could trigger a site
specific review of the project by DFO.

g) If plans proceed, there may be significant concern raised from local
environmental/naturalist groups — given international significance of Minesing
Wetlands, this concern may extend to provincial/national interest groups.

h) From an engineering perspective, the Swaley Drain presently extends into the
Minesing Wetland. The Minesing receives the runoff from a watershed of over
2,500 square kilometers (250,000 ha). The outlet of the Minesing is controlled by a
natural landform at Highway 26 which regulates the discharges and backs the water
up forming a lake within the wetland. This flooding causes a significant backwater
on the Swaley Drain which will limit the drains effectiveness during flooding periods.
From the GIS digital elevation mapping (which was attached) there is a reasonable
grade on the Swaley Drain down to the existing end of the drain. Downstream there
is very little grade to work with. This low grade will limit the effectiveness of any
extension which may only function during times the Minesing is not flooded.

i) In addition, the upstream watershed has very sandy erodable soils. Any municipal
drain extension will be a settling area for sediment moving down the system which
will result in a high level of costly maintenance. There is also a concern with the
soils in the area of the extension. As this area is well within the wetland the soils will
cause the area to be difficult to access. NVCA advised that the Township may have
to construct a road through the wetland to provide access for heavy machinery.
There are many challenges to overcome and these need to be carefully evaluated
before committing to a drain extension

When the Township approached the undersigned Engineer re accepting an appointment
pursuant to Section 78 of the Drainage Act, the undersigned replied on February 9, 2017,
after considering the 2016 and 2017 communication between NVCA and the Township, to
the effect that (Project) Scoping Work should be undertaken prior to any appointment being
made pursuant to the Drainage Act.

The main activities suggested by the undersigned to be included in a Scoping Study were
listed as:

a) Work Items
1.  To meet with the Township, review aerials, review existing knowledge of the
drain, review what the landowners wish, review what can be seen in the field,
discuss farm values in the area and discuss possible options.
2. Produce aerials, etc. at different time periods going back to the 1940’s if
possible to understand the changes, if any, of water levels with time.
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3. Meet with NVCA to discuss what options there may be, what position NVCA
may take on each, etc.

4. Talk to the landowner who submitted the request for work.

5. Meet with other landowners affected to discuss if there is a project that could be
implemented to give some relief and at a cost beneficial point of view.

6. Meet with all stakeholders, and hopefully make a decision if there should be a
Drainage Act appointment that is deemed appropriate.

This reply led to the appointment on February 15, 2017 to do the Scoping Study.

DOCUMENTS OBTAINED/PROVIDED AND REVIEWED SUBSEQUENT TO
APPOINTMENT TO DO A SCOPING STUDY
The following lists the documents provided/obtained:

May, 1898 — Swaley Creek Drainage Report (M. Gaviller)

June 1900 to October 1901 Six reports on the Swaley Creek Drainage (by M.
Gauviller). Report 6 was the Report that provided for construction in the Muskrat
Creek at its outlet into the River and at scattered locations up to the main Swaley
outlet near the 12the Concession Road allowance.

1903 — Tracey Davis Award & Tracey Williams Award Reports

1930 — Swaley Creek Drainage Report by Mr. Cavana, P. Eng. but no construction
occurred due to expense. (Only the drawings were in the file.) Alternative ditch
solution agreed on by ratepayers but poorly executed (see 1945 Clerks letter)
1945 — Clerk’s notes/report on Swaley Creek Municipal Drain discussions and
activity

1945/1946 — Clerk reports on difficulty in obtaining a new Drainage Engineer
July, 1948 — Swaley Creek Municipal Drain Report (E. O. Rawson) that provided for
repairing the drain from the 11" Concession upstream

1961 — Downey Drain Report (D. H. Weir)

1965 — Giffen Drain Report (Ainley and Associates)

1967 — NVCA Willow Creek Inspection Report

1968 — Minesing Swamp Drainage Report

Nov 1970 — Willow Creek Drainage Study

Jan 1970 — Swaley Creek Drain Section 65 Report (Ainley & Associates)

Jan 1975 — Reeve and Clerk write to R. Moriyama with respect to the soon to be
released Minesing Swamp Master Plan.

March 1975 — Draft Master Plan for Minesing Swamp (R. Moriyama)

Dec 2001 — Willow Creek Sub Watershed Plan

May 2001 — R. J. Burnside notice to NVCA of Swaley Creek Drain Maintenance
July 2003 — R. J. Burnside proposal to construct sediment traps on Willow Creek
Mar 2007 — Simcoe County Road 28 Reconstruction As-Constructed drawings
(Burnside)

2013 — Bett’s Survey of water and sediments from Ninth Line to George Johnston
Road to end of Swaley and on to Downey Drain

2014 - 60 Years of Forest Change in Minesing (by NVCA)

Nov 2016 — Correspondence between NVCA and Springwater

Dec 2016 — Drainage Superintendent’s Report to Springwater Council

Feb 2017 — Correspondence NVCA and Springwater
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MEETINGS CONDUCTED SUBSEQUENT TO APPOINTMENT TO DO A SCOPING
STUDY
The following is a chronological list of the meetings, conference calls and site visits
conducted by the Engineer since being retained for the Scoping Study work:
February 24, 2017 — 2 meetings:
- Morning — W. Gilroy, H. Parker, Township and review of Swaley Drain in Conc. 10
- Noon — B. Haight and other upstream owners
March 7
- Meeting with R. Downey, H. Parker, W. Gilroy re Downey Drain
April 18
- NVCA meeting
May 4
- Simcoe County, Springwater Township, B. Haight
- Springwater Township, R. Downey for possible site review (not done due to
wetness)
May 23
- NVCA, MNRF, Riverstone Environmental and review of Swaley Drain in
Concession 10
- Walk along part of Tracey Davis Drain from the 11" Concession downstream to
area of Muskrat
May 31
- Meeting with Senior Township staff prior to M. Archer’s retirement
October 3
- Conference call with Township re future scoping meeting
October 11
- Scoping meeting in Minesing to which most Swaley and Downey landowners
were invited, together with affected agencies
October 13
- Meeting with senior NVCA staff
November 15, 2017
- Call and email to MNRF (follow up correspondence occurred also)
February 6, 2018
- Conference call with NVCA staff
February 23, 2018
- Presentation to NVCA Board of Directors

Landowners and others attending at one or more of the meetings conducted prior to the
watershed-wide scoping meeting on October 11, 2017:
Mark Archer (Township of Springwater, Former Director of Public Works)
Steve Buchanan (Township of Springwater, Drainage Superintendent)
Will Gilroy (landowner)
Harold Parker (landowner)
Walter Priest (landowner)
Bill Haight (landowner)
Thomas Duncan (landowner)
Janet Duncan (landowner)
Henry VanderWielen (landowner)
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Mathew Priest (landowner)

Larry Camack (landowner)

Merlin Camack (landowner)

Ross Downey (landowner)

Other — Paul Murphy of Simcoe County

Owners attending the final scoping meeting October 11, 2017 (based on sign-in sheets)

Erin Wilson
Don Priest
Paul Neals
Allan Wilson
Simon Seif
Terry Walton
Harold Parker
Gerri Priest
Matt Priest
Larry Camack
Bill Haight
Rob Parker
Merlin & Debbie Camack
Adam Parker
Bernard Mayer
Ryan Downey
Walter Priest
Mark Priest

AERIALS AND PHOTOGRAPHY REVIEWED

Swaley 1989 mosaic (Simcoe County Mapping) — to assist in showing Muskrat,
Willow, Tracey Davis routes)

Willow, Swaley and Downey 2016 overall watershed mosaic (VuMap)
Swaley 1954-2016 (Simcoe County Aerial Mapping)
2014 Downey, Muskrat, Swaley and Willow (Google)

Willow 1954-2016 (Simcoe County Aerial Mapping) lower, mid and upper (a, b and ¢
respectively)

Black Creek 1954-2016 (Simcoe County Aerial Mapping)

NVCA photos of Muskrat Creek near outlet to Nottawasaga River (taken by Dave
Featherstone on April 25, 2017)

NVCA photos of Muskrat Creek near outlet to Nottawasaga River (taken by Dave
Featherstone on May 1, 2017)
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Springwater Township photos of Willow Creek flooding at Simcoe County Road 28
(George Johnston Road) (taken by Mark Archer on May 3, 2017)

Private drone photography/video (by Will Gilroy on February 28, 2017)

MINESING WETLANDS
A summary of the Engineer’s understanding of the Minesing Wetlands based on review of
the documents listed is included in Appendix 3.

WILLOW CREEK

A summary of the Engineer’s understanding of the Willow Creek based on review of the
documents listed is included in Appendix 4. Recommendations re future work pertaining to
Willow Creek are contained in the “Recommendations” section of this Report.

SURVEY WORK UNDERTAKEN
The only existing surveys available in the files are profiles of the 1930 report of Cavana and
the 2013/2014 survey by the OLS (Betts).

A limited Global Positioning System (GPS) survey of tile outlet, water and channel bottom
elevations in the Swaley and Willow channels immediately upstream and downstream of
County Road 28 was undertaken in March 2017 by staff of the Engineer to determine the
extent of submergence of tile outlets in that area. Updates of these elevations in the area
of the County Road were done on a couple of other occasions in the summer and fall of
2017 (in part by Township staff).

A drone (i.e. Unmanned Aerial Vehicle or UAV) elevation survey was undertaken by Bosys
Technologies in August/September, 2017 to obtain approximate elevations of water levels
in the Nottawasaga River, the Downey Drain, the historic route of the Muskrat and of the
Swaley Drain at 20+ locations. As well, elevations were taken in 3 or 4 locations along a
route that could be followed if the Swaley Drain and Coleman ditch were to be joilned.

In October 2017 another drone flight was undertaken. This was done as a corridor flight (i.e.
continuous data) to obtain the elevation at 14 specific locations but also gathering data
between each location.

This flight started about 200m west of where the Swaley drain terminates and went in a
northwesterly direction for about 1500m generally following the historic route of the 1954
Muskrat Creek Drain.

In November 2017 K. Smart Associates completed a GPS ground survey at approximately
where the 1954 Muskrat Creek Drain outlets into the Nottawasaga River. Ground and
water elevations were obtained in the River and for about 450m easterly to a ponded
location in the Muskrat channel in the wetlands. A water level was also obtained in the
River at the Downey drain outlets.
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In December 2017, another GPS survey was untaken by K. Smart Associates at the
location where the Swaley Drain terminates. Ground and water levels were collected for
about 320m in a westerly direction from the end of the Swaley Drain, then for 220m in a
southeasterly direction and then for 270mz+ northeasterly back to the end of the Swaley
Drain or the point of commencement. At this time water and invert elevations were also
taken at the Gilroy Outlet.

In February 2018, K. Smart staff completed an additional GPS survey along a part of the
Downey Drain. Several water level and ditch bottom elevations were obtained at its outlet
into the Nottawasaga River and at four points in an upstream 2400m length. Water level
and ground elevations were also obtained at a common point from the November survey in
the ponded location of the Muskrat channel.

An overview of the elevations secured by surveys are shown on Appendix 5 to this report.
A summary of some of the elevations® recorded would be:

- Nottawasaga River level at Downey outlet 180.84 +
- Nottawasaga River level at Muskrat outlet 181.24 +
- Top of levee elevation on East bank of River 182.24 +
- Water level in ponded area of Muskrat 450mz east of River 181.35 +
- Water level in Downey Drain north of this ponded area 181.00 %
- Water level in Muskrat near Coleman Ditch 181.39 +
- Water level in Coleman ditch further upstream 181.81
- Water level in Downey at outlet of Coleman Ditch 181.00
- Water level in Muskrat 800m downstream of Swaley 181.92 £
- Water level in Muskrat 300m downstream of Swaley 182.53
- Water level in Swaley where it now terminates 182.89
- Ditch level in Swaley where it now terminates 181.80 *
- Water level in Swaley at Gilroy 250mm pipe outlet 183.00
- Invert of Gilroy tile outlet 182.53
- Water level in Swaley at George Johnston Road (GJR)

- West side 183.15

- East side 183.34

- Invert of 200mm pipe outlet serving Haight property on east side of GJR 183.14
- Ground/water level at edge of bush (west side) in

Lots 7 to 9, Concession 11 183.50 +
- Ground elevation at edge of bush (east side) in
Lots 7 to 9, Concession 10 186.00 +

® " The various elevations listed and shown were taken at different time periods and by
different methods. Refer to Drawing in Appendix 5.
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DRAINAGE NEED/PROBLEMS ALONG SWALEY DRAIN BASED ON INPUT FROM
OWNERS AND FROM ENGINEER’S OBSERVATIONS

The Swaley Drain was designed to serve over 1,000 hectares (2,600 acres) of land. The
drain is an open channel as has been discussed and commences near the line between
Lots 3 and 4, Concession 8 and flows southerly and then westerly across Highway 26, to
and across County Road 28 and terminates west of the unopened 11" Line of the former
Vespra Township. Historically the drain outletted to the Muskrat Creek which in turn outlets
to the Nottawasaga River. Although scattered improvements to the Muskrat Creek were
made in the early 1900’s pursuant to an Engineer’'s recommendation to better the outlet of
the Swaley, the improvement work was not included in a report that could be applied for
maintenance purposes.

All owners in the watershed of the Swaley Drain rely on the channel to remove surface
waters along the course of the channel so adjacent lands can be cultivated, and also rely
on the channel to provide an outlet for subsurface or other tributary drainage so other lands
owned and more removed from the channel can be cultivated. Drainage is necessary to
have productive farming operations on the soils encountered in this watershed.

Historically, it is understood, the drain would function such that it would be flooded across
the lands west of County Road 28 and just upstream due to the high water levels of the
Nottawasaga River in the spring, but once water levels associated with the river flooding
would recede, the waters in the Swaley channel would drain out to the level where the
channel would provide an acceptable outlet for tile drainage and allow adjacent lands to be
worked over the full length of the drain.

The situation that exists now based on input from the owners and from Engineer
observations is that after the flood levels of the Nottawasaga have receded, the
obstructions or poor condition of the Muskrat Creek channel downstream does not allow the
water levels in the lower lengths of the Swaley (downstream of Highway 26) to lower to their
historic levels. Input from the downstream landowners has indicated that long term water
levels in the Swaley Drain in the last 10 years are at times up to 600mm (24”) higher than
they previously existed. A 250mm dia. tile on the Gilroy farm has been monitored in 2017
and water levels were found to be 200mmz above it after spring floods receded.

It is believed tile outlets in the Swaley Drain upstream of George Johnston Road in
Concessions 9 & 10 are similarly affected. One outlet upstream of George Johnston Road
was measured and was found to have water above its top also. An owner further upstream
indicated his tile are submerged.

When tile drainage systems are not functioning as designed, this has the effect of not
allowing the fields to drain as they should, fields become wetter, and crop planting,
cultivation and harvesting are impacted. Eventually the lower lying tiles will silt in.

The Muskrat Creek outlet for the Swaley Drain has always had minimal grade, a

meandering route and perhaps has always had a less than desirable outlet into the
Nottawasaga River. Now no doubt due to a combination of factors:
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* sediments that have accumulated in the channel near the Swaley outlet
» grasses that have built up on the marshlands with the loss of tree cover (it has been
noted that the invasive species Mannagrass is predominant now in this part of the
wetlands)
* possibly higher levels in the Nottawasaga due to fallen tree blockages
* the development of a sediment levee that exists along the River at the outlet of
Muskrat Creek
the Muskrat Creek does not provide drainage as required for the Swaley Drain properties
west of Highway 26.

The upper end properties, i.e. those upstream of Highway 26, indicate that the water levels
in the Swaley Drain are still low enough for their tile outlets as long as the Swaley in a good
state of repair. This is no doubt associated with the abundant grade or fall available in the
channel once upstream of the impacts of the Muskrat.

The “control” of water levels in the Swaley upstream of Highway 26 is believed to be the
Highway 26 crossing itself.

DRAINAGE JUSTIFICATION/BENEFITS
Any drainage works undertaken to address a need or problem in a drainage system should
be evaluated from a cost benefit perspective.

Studies in the 1970’s/1980’s indicated that yields from lands that are not tile drained (either
no tile or ineffective tile) versus lands that are tile drained are reduced to such an extent
that there is negative financial difference in the area of $60/acre/year. This is an older
number and the value is no doubt greater now. One landowner in the Swaley Drain
watershed estimated that the figure could be $80 to $100/acre/year.

It is estimated that there are approximately 400 arable/cultivatable acres in the Swaley
Drain watershed between Highway 26 and the downstream end of the Swaley Drain that
could be affected by the continuous high water levels in the Swaley. These are the acres
where the impact will worsen with time if tile drains silt in and if fields are continuously
wetted.

If there is an impact of even $60/acre/year on 400 arable acres, this could be a financial
impact of $25,000+ per year. This is substantially less than the value of the land itself. If
the value of the land is in the magnitude of $10,000 per acre, the value of the 400 acres
affected could be in the magnitude of $4 million.

In addition to the physical value that may be lost due to crop yields, there is also the legal
aspects of the inability of a drain to serve. When a drain is constructed, both the upstream
and the downstream owners (all parties assessed) acquire the right to outlet their waters
into the drain. Both the upstream and downstream owners expect the drain to then remove
the waters that outlet into the channel, so all landowners (upstream and downstream) can
cultivate their lands. If only the upstream owners remain served due to blocked conditions
in the lower part of the drain, then the drain becomes dysfunctional and instead of serving

\SERVER\Data\2016\16-387\Engineering\Scoping Study 16-387-report Mar 2018.docx



Swaley Drain Page 14
Township of Springwater

all lands as originally intended, only the upstream lands are served, while the downstream
owners’ condition is worsened by continuous and perhaps even improved upstream
drainage with no corresponding downstream improvement and actually with a downstream
deterioration.

The Drainage Act does recognize this possibility and allows for the payment to the affected
downstream owners of “allowances for insufficient outlet” if, or once, a new report of an
Engineer is prepared. In the Swaley Drain if such a report had to be prepared, the amount
for insufficient outlet could be the capital amount to generate interest equal to the annual
loss of the $60/acre for lands that can no longer be served. This capital amount applying a
simplified calculation and a 4% interest rate could be 60 x 400 / 0.04 = $600,000+. This
would be a direct assessment to the watershed and/or to the parties the Engineer deemed
that should be assessed for payment of the insufficient outlet, if indeed the decision were
made to compensate downstream owners versus trying to secure or to resecure an outlet
so their lands drain.

If a drainage watershed deteriorates to the point where the upstream owners do not wish to
be responsible for paying their share of insufficient outlet, or for paying their share of
constructing an improved outlet, and if the downstream owners no longer have drainage on
their property, there could be a decision to legally abandon the drain. This could have a
very detrimental effect because then the upstream owners lose their legal right to outlet
their collected water onto downstream lands, the channel that is abandoned could be
allowed to naturally fill in which could in turn then have an impact on upstream subsurface
drainage, on roads and on any other infrastructure components served. Basically surface
flooding in low areas may return to some properties as existed before the drain was first
built. It certainly would not be a desirable situation to have any part of the drain legally
abandoned.

In this Engineer’s opinion, there will be other benefits if the Swaley Drain has its outlet
restored. These include:

a) If the Swaley waters, and also the Muskrat waters recover their ability, to continue to
their natural outlet, such will assist in lowering or removing a portion of the excess
waters that are accumulating in the Minesing Wetlands. The Report on the 60 Years
of Forest Change in the Minesing indicates that hydrologic conditions are contributing
to the significant loss and that an improved outlet for the Swaley Drain may lower
water levels in the Minesing to a certain extent. This writer’s view of the current
terminus of the Swaley Drain, of the area of the Tracey Davis Drain and of the
adjacent Muskrat Creek confirms that there are substantial standing waters in the
channels that do exist even after the flood waters have receded. Any works that
would allow a component of the watershed such as the Muskrat to have its waters
better continue to its outlet (the Nottawasaga River) in post spring flooding conditions
as was occurring previously would be considered a benefit to the remaining wooded
areas of the wetlands without being a detriment to the non-wooded area.

b)  Any drainage works that does allow for more continuous flow of waters in the channel
should reduce the overall sediment build up in a channel. Any better movement of
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waters in the Muskrat channel at the Nottawasaga or possible Downey Drain outlets
would reduce the build-up of sediment in the Muskrat. It is not felt that sediment
build-ups in the Swaley Drain are a significant problem in recent years©, since it is
noted that the sediments that were found to exist in the Swaley Drain by the Betts
survey in 2013/2014 identified only 200 to 500mm of sediment in a channel that had
been last cleaned approximately 12 to 13 years earlier. However, it would be still
desirable to keep the downstream part of the Swaley Drain channel deeper than any
connected Muskrat channel, or to even develop a sediment pond area to continue to
provide a collection area for those sediments that do get carried in the Swaley Drain.

If some works could be undertaken without major effort or impact that would allow the
Muskrat Creek route to better function so that it could serve as the outlet for the
Swaley Drain, such work also has the potential of reducing, to a degree, the drainage
into the Downey Drain from the wetlands to its south after River flood water impacts
have receded. It is known that the previous Tracey Davis Drain which initially
outletted into the Muskrat Creek was redirected into a government ditch perhaps in or
around 1930, and this government ditch is now the Downey Drain@. It is also evident
that there exist other small channels that allow overflow waters from the Muskrat
Creek route to enter into the Downey Drain across Concession 12. Thus if the
Muskrat Creek route could better function, it may have the impacts of reducing post
flood condition runoff into the Downey and thus could be a benefit to the Downey
Drain. Itis not however expected that there is a significant observable flow into the
Downey from the wetlands to the south after the impact of River flooding recedes and
this benefit is not expected to be substantial.

POTENTIAL PROJECTS

Given that there is a need to restore/create, in whole or in part, an outlet for the Swaley
Drain, various potential projects have been examined during the course of this Scoping
Study.

The following considerations were given in all project evaluations:

a)

(c)

()

Projects to be examined should have costs as low as possible and should have as
low an impact on the Minesing wetlands as possible.

It is believed that when a temporary connection between Willow Creek and the
Swaley Drain was constructed many years ago, sediments were then introduced into
the Swaley Drain and such accumulated near its current terminus.

It is suggested that since this government ditch parallels the route of the old Muskrat
Creek and since the Muskrat, even in the 1930’s, may not have been able to serve its
function that the “ditch dug by the government” may have indeed been done as a
replacement to the Muskrat Creek.
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b) Desirably projects should attempt to restore, follow and/or parallel the historic
Muskrat Creek outlet route wherever work is to be considered.

C) If possible, use of the Downey Drain should be minimized. But if use is to be made
of it, the costing should allow for enlarging it where necessary and the assessment
of the costs should be primarily to the parties newly served. New future
maintenance schedules would also be necessary.

d) An activity that should be considered in any list of projects is one that an impacted
landowner initially suggested, and is work that would address the existence of a
sediment levee along the River (that prevents direct discharge of the Muskrat
waters) and that would address the angle of connection of the Muskrat to the River if
the levee were removed.

Four projects have been developed and costed and are presented in this Scoping Study
Report.

The first two are the initial ones developed and versions of them were presented at the
October 2017 Scoping Meeting. The first could be described to be the “Larger Project” and
the second to be the “Initial Smaller Project”.

The third one which is an expansion of the larger project with full usage of part of the
Downey Drain for outlet is for information only and has not been presented at any scoping
meeting. It is called the “Larger Project Plus Enlarged Downey Drain”.

The fourth one is a modification of the Smaller Project presented at the October scoping
meeting to recognize the evident conclusions of the scoping meeting that a smaller project
be implemented, to reflect the post-scoping meeting input of the NVCA that the Authority
will ask for minimal disturbance to the wetland and to reflect the results of further field
surveys performed after the scoping meeting. This fourth project is the one suggested by
this Scoping Study that may best address the concerns by providing perhaps acceptable
lowering of the Swaley water levels, by being acceptable from an environmental
perspective and by having lower costs. It is called “Revised Smaller Project”.

The four projects can be described as follows:

Project 1 — The Larger Project

The larger project was first developed in April/May 2017, was revised after the drone
survey, was presented at the October Scoping Meeting and was revised slightly after the
field surveys in November and December.

The larger project identified would:

a) Address the Muskrat outlet concerns at the River,

b) Involve a new connector ditch between the Swaley Drain and what is known as the
Coleman ditch in order to replace the need for the Muskrat to serve the Swaley
across Lots 8 and 9, Concessions 11 and 12,
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c) Involve a short length cross-connection of the Coleman ditch to the Muskrat in the
east part of Lot 7, Concession 12, and
d) Provide for a repair of the Downey Drain from the Ronald Road allowance /Giffen

Drain junction downstream to the River over a length of 750m.
Some of the details of the larger project components follow.

Muskrat Outlet Work Component

Based on landowner input, photography provided by NVCA, aerial reviews and surveys by
the Engineer’s staff, it has been concluded that the historic outlet of the Muskrat Creek to
the River is now blocked by a sediment levee that exists along the east side of the River.
This sediment levee is approximately 0.9m higher than the observed post flood water level
in the Muskrat 400 to 500m east of the River where ponding exists in the Muskrat course
due to downstream sediments. The man-made channel that was excavated in the 1900’s
east of the River to give the Muskrat a better outlet is still evident through the wooded area
and it shows evidence of a sediment build up in it.

It appears that the waters in the Muskrat east of the River that pond, overflow to the north to
the Downey Drain. The waters in the Muskrat east of the River where ponded because of
sediments are at an elevation of 0.1m+ above the River levels. But as said, there is a levee
that is 0.9mz higher blocking any direct discharge. Surveys found, by comparison, that the
ponded level in the Muskrat is 0.4m+ minimum above the Downey.

It has been concluded also that even if the sediment levee did not exist, the Muskrat, using
the man-made channel outlet that exists, would discharge into the River at an unacceptable
angle. Desirably a tributary watercourse should outlet to an outlet watercourse at a flat
angle or at the outside of a bend such that the flow in the smaller watercourse is “drawn
out” by the flow in the outlet watercourse to move with the larger channel’s flow. In the
case of the Muskrat, its current outlet, if not already filled in, would discharge against the
flow of the River rather than discharge with the River flow.

The outlet of the Muskrat into the River could be improved by joining the River 50m+ north
of the current filled in location at an outside bend in the River and by ensuring the sediment
levee is removed at the discharge location.®

Together with these two items of work (removal of levee and shifting of outlet location), the
Muskrat outlet channel should be improved upstream of the River junction so that the
channel intercepts the area of ponding in the Muskrat at a location 500mz east of the River.
The channel route to follow to the area of the ponding should follow the historic route of the
Muskrat as much as possible to lessen the disturbance to the woodlot through which it
passes. It appears that the construction work in this 500m stretch should be along firmer
ground as evident from the deciduous woodlot that exists and the better ability to walk in
this area.

©  Alternatively, the outlet of the Muskrat could be improved by joining it by means of a
small channel to the Downey Drain to the north.
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With regard to the above three considerations, a potential work plan and project was initially
developed in the summer of 2017. This work plan was modified prior to the October 2017
scoping meeting and was then further modified prior to the NVCA Board meeting in
February 2018.

An examination of the River made by the Engineer’s staff using a boat from Edenvale to the
Muskrat location noted few blockages in the River downstream of the Downey Drain but
noted numerous areas of fallen trees between the Downey Drain and the historic Muskrat
outlet location. Water levels were surveyed and it was noted there is a rise in river levels
of 400mmz between the Downey and the Muskrat locations. Rippling river flows were
noted downstream of some of the blockages. If these blockages were removed in part or in
full, some lowering of river levels in the area of the Muskrat should result (100 to 150mm).
These blockages should be removable using chainsaws by workers within small boats.

It is possible that the Muskrat outlet and river debris removal work described by itself may
have an impact of allowing the Muskrat to function closer to how it originally functioned and
thus lower the levels in the Muskrat at the Swaley Drain (post River flood conditions) at a
location of some 3000m upstream. It is suspected however that due to the build up of
mannagrasses in the route of the Muskrat over time and no doubt with the deposition of
some sediments, especially closer to the Swaley, that the Muskrat levels will not drop to the
extent required at the Swaley, even with its outlet being improved at the River.

If the River levels could be lowered by 150mm by removing fallen tree blockages and if the
sediment levee removal is undertaken to allow Muskrat levels to equal River levels, the
most that could result is a lowering of the Muskrat levels by 300mm east of the River.
Even if this lowering eventually allowed the Muskrat levels at the Swaley to lower by
300mm, additional lowering of Swaley water levels would be needed if water levels were to
be lowered below tile inverts in the Swaley.

And it may be overly optimistic to expect a 300mm of lowering in the Muskrat water level at
the ponding area east of the River to translate to a 300mm lowering of the Muskrat water

level at the Swaley.

Access to the work area for the Muskrat outlet improvement could be off the Ronald Road
allowance, across the Downey and south to the channel.

Access, working area and maintenance considerations are discussed in more detail for all
work projects in the Feasibility of Construction section of this report.

M If the Muskrat from the ponded area near its outlet were taken north to the Downey, a
lowering of perhaps 300mm minimum in the Muskrat could result.
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Connector Ditch Components

For the reason that any lowering of Muskrat levels at its outlet may not translate to a similar
lowering of Muskrat levels near the Swaley terminus, additional project work and costing
was developed to include another but more substantial works involving the Muskrat.
Specifically for the Larger Project, a second component for study purposes was developed
involving a shallow channel to replace the Muskrat over its north/south portion in Lots 8 and
9, Concessions 11 and 12. This would be the portion that extends from the existing Swaley
outlet near the 11™ Line road allowance at the Lot 9-10 boundary to the area where the old
Tracey Davis Award Drain originally outletted into the Muskrat and where it now outlets into
what is known as the Coleman/ Cavana ditch (a ditch that parallels the old Muskrat in Lot 7)
and that runs north to outlet into the Downey Drain.

A shallow channel, if done, to replace this north/south part of the Muskrat in Lot 8 & 9
should be done with as minimal environmental damage and cost as possible. Itis
suggested that a new channel could be constructed to the east of the route of the Muskrat
and west of, but adjacent to, the bush that exists on the higher lands east of the Minesing
low area. If done, such should have a lesser impact on the main wetlands of the Minesing,
should also better serve the wooded area that remains, should offer slightly higher lands at
least in the south portions to facilitate both ease of construction and maintenance, and
should have a lesser length of construction.

It was determined from the drone survey in the summer of 2017 that the water level
elevation at the junction of the Tracy Davis Award Drain and Coleman/Cavana ditch was
approximately one (1) metre lower than the Swaley water level at its terminus two
kilometrest to the south. This Coleman ditch outlets to the Downey Drain to the north and
its water level drops by 0.8m (800mm) from the Tracy Davis junction to the Downey junction
(again based on drone surveys).

The drone survey elevation indicated that the water level in the Coleman ditch could be
higher (by 400mmz) than the levels in the adjacent Muskrat.

For this reason, it would be proposed that the excavator also construct a short channel
(50mz) at the time to cross connect the Muskrat and Coleman. This would allow any
waters in, including those brought to the Coleman ditch to outlet in part to the Muskrat with
its improved outlet at the River.

Thus if a connector ditch were excavated over a length of 2000 metres from the Coleman
ditch south to the Swaley Drain, and if the water profile in it had a 0.03% grade like other
flowing channels@ through the Minesing, then the lowering of the Swaley level could be
expected to be 400mm minimum without doing any improvement in the Coleman ditch. If
the 800mm drop in water levels in the 600m length of Coleman ditch between the Tracy
Davis and Downey Drain junctions were reduced by a small cleanout of the Coleman ditch,
and/or were reduced by the connection to the Muskrat channel, the Coleman elevation at

©  Water levels in channel with no flow are noticeably flat (witness Downey Drain
elevations when secured)
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the connector outlet could be lowered easily by 200mm to give, with the 400mm lowering
discussed by the connector alone, a 600mm drop at the Swaley. This would allow water
levels in the Swaley to drop below tile inverts in Concession 10.

A negative finding of the drone survey however was that it became evident a connector
ditch along the bush edge would have to traverse grounds that are 1.5mz higher than the
low grounds of the wetlands over at least half of the 2000 metre length. This would make a
connector ditch, that may be 750mm deep if kept in the wetlands, over 2 metres in portions
along the bush edge. This would increase the excavation in the deep areas to over 10
cubic metres per metre as compared to possibly 2 to 3 cubic metres per metre in the lower
lying wetland area.

It was estimated it could take over 30 working days to excavate the connector channel if
kept close to the bush. The one advantage of excavating a deep channel is that ample
materials become available to construct a maintenance working area along the channel.

The connector channel from the Swaley north to the Tracey Davis Award/Coleman ditch, if
done, could be constructed as, and considered as, a relief channel to the Swaley Drain. It
would be taken off of the side of the Swaley upstream of its existing outlet. Thus it would
not have the high flows directed into it in peak runoff conditions in the Swaley.

This would mean that the existing terminus of the Swaley Drain channel would remain with
its existing discharge point into the Minesing Wetlands. Thus in heavy flow conditions, and
at those times when the Minesing wetlands are not flooded by the River itself, the main flow
in the Swaley would initially continue westerly into the wetlands. Only after flood waters
receded would the performance of the relief channel be evident by providing further
lowering of the Swaley waters.

The access for the connector work would be expected to be off the unopened Glengarry
Landing Road Allowance (12" Line), across the Downey with a temporary pipe crossing,
and then south to the start of the work area. Access could alternatively be fully from the
Swaley Drain.

Access, working area and maintenance considerations are discussed in more detail in the
Feasibility of Construction section of this report.

Downey Drain Repair Component

If a connector ditch were constructed from the Coleman ditch to the Swaley Drain and even
with a cross-connection between the Coleman and the Muskrat, it would be appropriate that
the Downey Drain across Concessions 12 & 13 (750m+ in length) at least be repaired®.
This could be done at the same time as the works to improve the outlet of the Muskrat.

M A review of this channel by snowshoe in February 2018 noted numerous areas of
fallen trees in this apart of the Downey although such did not appear to be raising
water levels, no doubt in part due to little to no flow.
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The repair work on this portion of the Downey Drain would involve brushing a corridor
alongside it so an excavator could travel along it, and then remove the fallen trees or debris
that exist in it. It is not suspected that there are substantial sediment build ups in this part
of the Downey but if such were encountered, such could be removed at the same time.

The assessment of the costs of this 750m of Downey work would have to be carefully
considered. Itis suggested that perhaps the Swaley Drain watershed should participate
substantially in these costs, given that there has been in the past some waters from the
Swaley Drain finding their way to the Downey Drain and even with an attempt to restore the
Muskrat to the ability that it can better serve the Swaley, there could be waters from the
Swaley that enter into the Downey from the Coleman ditch. Any contribution of costs would
acknowledge this situation.

This work area would be accessed directly from the Ronald Road allowance with a crossing
of the Giffen Drain.

Appendix 6 contains a description of the work and the estimate of costs for this Larger
Project.

This project together with an estimate of its costs was presented at the October Scoping
Meeting.

Project 2 — Initial Smaller Project
The “Initial Smaller Project” developed and presented at the Scoping Meeting in October
addressed:

a) The Muskrat outlet concerns at the River as already described herein (excluding any
work in the River)
b) An extension of the Swaley Drain for 700m further into the wetlands in lieu of doing

the “connector channel” of the Larger Project.
With respect to details of the Initial Smaller Project the following is offered:

a) Re Muskrat Outlet Work Component
All the considerations, descriptions of work and costings as set out for this
component of work in the Larger Project section, apply to this component of work in
the Initial Smaller Project.

The relocation of the Muskrat outlet by 50m to the north, the removal of the
sediment levee along the east bank of the River at the new Muskrat outlet, the
cleanout improvement of the man-made Muskrat channel and the natural
watercourse as necessary for 500m east of the River to the ponding location, the
access, and the temporary pipe crossing of the Downey for access would all be as
described for the Larger Project.
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b) The Swaley Outlet Work Component
The initial drone survey work indicated that the water levels along the old Muskrat
route at a location 700m+ downstream of the existing Swaley Drain terminus was
0.9mz lower than the water level in the Swaley.

Based on this, a project component was developed to excavate a small channel
(2m+ wide, 750mm deep) as a downstream continuation of the Swaley.

Access would be off the existing Swaley spoil berm and excavation of the new
extension would be from mats.? Initial costing assumed that either the excavated
material would be spread thinly in with grasses or would be left as a spoil berm
along the new channel.

This initial lower cost project also provided for a sediment pond (50m+ x 50mx) to
be excavated at the end of the existing Swaley Drain plus provided for a bottom
cleanout of the Swaley Drain upstream to George Johnston Road.

The costing for both components i.e. the Muskrat outlet improvement and the
Swaley Drain outlet improvement are also shown in Appendix 6.

This project and its costs were also presented at the October Scoping Meeting.

Project 3 — Larger Project Plus Widened Downey Drain

After the Larger Project was developed and costed, the decision was made by the
Engineer, for information purposes, to expand the scope of work for the Larger Project to
include more work in the Downey Drain and to create a separate hypothetical project known
as the Larger Project Plus Widened Downey Drain.

The work that was added from the basic Larger Project was to provide for a 2m widening of
the Downey Drain throughout from its junction with the Coleman Ditch downstream to the
River.

In addition to a widening of the Downey Drain, the Coleman Ditch would also be widened
(and deepened perhaps somewhat).

A hydrology analysis was not made to identify that such a widening (2+ metres) may indeed
be necessary. However since a new connector channel bringing additional waters to the
Coleman ditch, and thus to the Downey, would be 2 metres wide such was the basis of
considering a 2m widening of the Downey. If ever such a project were to proceed, more of
a hydrological/hydraulic analysis would be necessary.

M Mats are heavy wood working platforms customarily used to support excavating
equipment in soft soils.
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Any widening of the Downey Drain would be in addition to the work costed out in the 750m
of improvements in the Downey included as part of the basic larger project downstream of
the Giffen Drain (Ronald Road).

Costing assumed that some additional clearing would be necessary alongside the Downey
and that all newly excavated materials would be levelled on site.

Appendix 6 contains details of this project.

As is evident in Appendix 6, the Larger Project Plus Widened Downey Drain would
increase the costs of the Larger Project by $110,000 to a total of $495,000.

This project would however provide a continuous and designed outlet for the Swaley all the
way to the River and is perhaps what should have been done many years ago.

It would be expected substantial political and environmental obstacles would be
encountered if such a project were considered. Also the favourable cost benefit ratio is
reduced.

This undertaking if done is considered so substantial that if such were to be pursued, the
work should be initiated by petition (Section 4 of the Drainage Act) rather than by
requesting an improvement (Section 78 of the Drainage Act).

Such petition may be difficult to secure.

For all these reasons, this project although costed has not been presented as an option to
consider.

Project 4 — Revised Smaller Project

At the October Scoping Meeting (to which most landowners in the Swaley and Downey
Drain watersheds together with other stakeholders were invited) the consensus was that a
Smaller Project rather than a Larger Project should be pursued.

After the October Scoping Meeting, a further meeting was convened with senior NVCA staff
to discuss the work going forward. The outcome of this NVCA meeting was that:

a) The smaller project rather than the larger project would create less concerns to the
Authority and would have a greater chance of receiving approval.
b) More surveys should be undertaken to determine if the extent of work downstream

of the Swaley could be even further reduced.
c) The proposed work should be discussed with OMAFRA and MNRF staff.

Two items of survey work were subsequently actually undertaken - one at the Swaley
terminus and one at the Muskrat outlet.
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At the Swaley outlet, a survey by GPS was possible for 400m downstream in a
northwesterly direction and for 300m in a westerly direction (and the two were linked for
verification). It was found that Muskrat levels were 300 to 350mm lower than Swaley levels
at these 300 to 400m downstream locations.

The survey findings at the Muskrat are discussed in the next section.

i) Further Survey at the Swaley Terminus

The lower Muskrat level (350mm) was in the westerly direction and at the distance of 300m.
This location is in the more original route of the Muskrat (as evident from 1954 aerials and
as evident from aerial drone work) and appears more linked to the downstream Muskrat
route.

The conclusion was formed that it may only be possible to lower levels in the Swaley Drain
by 350mm unless perhaps 400 to 500 metres of more downstream work on the Muskrat
route were undertaken. This suggestion that more lowering may be possible if the work in
the Muskrat is continued further downstream, is based on the drone survey work. A GPS
survey would be desirable but difficult to confirm this. (Midwinter survey work on
snowshoes would be necessary.)

By comparison and as described by the “Larger Project” it would be possible to lower
Swaley levels by 600mm if the connector ditch were constructed and joined to the Coleman
ditch and if the Coleman ditch had a small cleanout to the Downey (and possibly west to the
historic Muskrat) so that its levels were lowered by 200mm.

However, the cost to do the larger project is estimated at $385,000 versus $187,000 to do
the revised smaller project. Also there is a greater possibility of environmental approval not
being received for the Larger Project.

There is also the possibility that the work at the Muskrat outlet (described next) may lower
the Muskrat level to provide a cumulative lowering greater than 350mm at the Swaley, east
of the River.

ii) Further Survey at the Muskrat Outlet

The second item of surveying completed after the October meetings noted that there was
approximately a 400mm of drop in Nottawasaga River levels between the Downey and
Muskrat outlet locations. The boat travel between the two locations identified areas of
fallen tree blockages in the River? and rippling of the River water at the blockages

Indicating some ponding at each blockage. It is felt that if a removal of at least the central
portions of the fallen tree blockage areas were attended to, the River levels could be
perhaps lowered by 100 to 150mm at the Muskrat location.

0 There were no similar blockages noted in the River downstream of the Downey Drain
to Highway 26 at Edenvale.
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Perhaps this area of blockages in the River between the Downey and Muskrat is a historic
area of blockages and such may have contributed to the decision to initiate the government
ditch work (now the Downey Drain) in the 1930’s starting further downstream in the River
past the area of the Muskrat outlet.

It is known that the NVCA and perhaps the Township, have been involved in an annual
review of the River to remove such blockages.

If indeed the River levels can be lowered by even 100mm at the Muskrat and if the
sediment levee is removed, the Muskrat levels may be lowered by an accumulated 200mm
at the end of the 500m+ cleanout length recommended as part of Muskrat outlet
improvements.

If this result can be transferred throughout the Muskrat up to the Swaley then potentially a
500mm lowering at the Swaley could result from this Revised Smaller Project including the
removal of debris areas in the River by NVCA/Township personnel.

Two other comments can be made. Firstly, with just the 350mm lowering of the Swaley
levels at its outlet combined with a drainage superintendent program cleanout of the Swaley
up to George Johnston Road, a lowering of water levels of 400mm at the Gilroy tile outlet
should result. This would lower the water to within 70mm (3”) of the tile invert. These
dimensions are based on surveys in November/December 2017. A similar but slightly
greater lowering of levels of the Swaley should result at George Johnston Road.

Secondly it has been noted that Downey Drain levels north of the Muskrat ponding area
(500m east of River) may be 400mm lower than the ponding area. A decision could be
made to improve the Muskrat outlet by going 450mz north to the Downey rather than going
west to the River as described and costed. However, the need for blockage removal and
perhaps channel improvement in the Downey between the Giffen Drain and the River would
need to be addressed, and certainly the Downey Drain assessment schedule would need
revisions. The possibility of using the Downey rather than the River could be revisited if a
Preliminary Report were authorized. But at this time, the Revised Lower Cost Project
assumes the River is used as the outlet and that debris removal in the River occurs (as part
of the yearly maintenance of the River).

PROJECT COST ESTIMATES
The cost estimates for the four projects described, as already stated, are to be found in

Appendix 6.

FEASIBILITY OF PROJECTS
The previous sections have identified the need for an improvement to the outlet of the
Swaley Drain and have identified possible works that could be constructed.

However, the construction works that have been discussed should also be evaluated from a
feasibility perspective with respect to ease of construction and maintenance, with respect to
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expected impacts on the Minesing wetlands, and also with respect to the ability to pay the
costs that are incurred.

a)

Feasibility of Construction and Future Maintenance

For construction to be feasible, there has to be a reasonable access to the work
activities, then there has to be a reasonable working corridor along the work activity,
and lastly the soils have to be “reasonable” to work with.

To access the existing outlet of the Swaley Drain, the spoil berm that exists along
the north side of the channel can be easily used (by even trucks) together with use
of Gilroy’s farm lane from George Johnston Road back to the channel.

To access the Muskrat outlet work at the River, discussions have indicated that
access should be available using the spoil berm in the unopened Ronald Road
allowance to the south of the Giffen Drain with a crossing of the Downey Drain east
of the intersection of the Giffen and Downey Drains.

The costing for a crossing of the Downey Drain was prepared on the basis that a
heavy gauge steel pipe culvert would be acquired and would become part of the
drainage works. This culvert would be left in a secure non channel location at most
times and would only be moved to and placed in the Downey Drain channel when
crossing of the channel for construction or maintenance were necessary.

To access any connector work further upstream (near the Coleman/Cavana ditch,
Downey, Tracey Davis Award and Muskrat confluences), if ever done, travel off of
Ronald Road and then south along the 12" Concession Road allowance (unopened
Glengarry Landing Road South) to the Downey with a similar temporary pipe
crossing of the Downey is suggested. It is possible access could be fully obtained
from the south from the Swaley Drain heading north but it may be desirable to also
access from the north and to even clean the Coleman/Cavana ditch where
paralleled by the access to better allow construction work in the connector from the
south.

To reach the work areas south of the Downey Drain, whether it is at the Muskrat
Outlet work area or at the Coleman ditch work area for a connection, it is suggested
excavation equipment would have to travel along mats after crossing the Downey.

To reach the Muskrat outlet work area, it is anticipated to be necessary to mat the
300mz distance to the route of the Muskrat, and then to mat along the Muskrat area
outside of the deciduous bush but hopefully to work without mats along the existing
route of the Muskrat within the deciduous woodlot. Should a maintenance
berm/corridor be deemed desirable and/or necessary, such would be created as to
be described re the connector work from the Swaley to the Tracey Davis.

To reach the Coleman ditch/Tracy Davis junction, it is anticipated it would be

necessary to mat from the Downey Drain crossing and then along the new
connector southerly to the Swaley.
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Wherever excavation work is undertaken, a decision would be necessary re
disposal of spoil and/or construction of temporary and/or permanent paralleling spoil
banks/berms.

Input into this decision will initially come from the environmental study and
preliminary report study and then later will come once the nature of the excavated
soils is better determined.

Where the excavated channel will be shallow (750mmz) and not overly wide (2mxz),
the spoil could be levelled in with adjacent grasses provided it is deemed acceptable
from an environmental perspective. If so done, the excavator would have to mat
back out to the access point after finishing the channel work.

Alternatively, if a spoil berm is to be temporarily constructed alongside the new
channel during excavation (versus spreading the materials thinly in the grasses),
perhaps some overdigging of the channel would be necessary to obtain sufficient
suitable material to construct a travelable berm. Then as the excavator is returning,
the berm materials would be excavated out and loaded onto track mounted low
bearing pressure haul vehicles.

If a spoil berm as described is to be constructed and left for future maintenance,
then the excavator would walk back out on the berm. This is the type of
construction that exists on the Swaley and Downey Drains and is what would be
recommended if a new connector (as described herein) along the bush line were
pursued. Where a spoil berm is left permanently it may be found desirable to both
overdig the channel and the footprint of the berm so that more silts/clays are placed
in the berm and the overdug organics along the berm route are placed on the
overdug channel.

There are no soil test holes in the wetlands that this Engineer is aware of but it can
be suspected that reasonable soils exist below the upper organics where work is
proposed. The Engineer has walked out to the Coleman Ditch and his staff have
“‘walked” (with hip waders) along the reduced length route where work is now
proposed at the Swaley Drain outlet and also out to the ponded area on the Muskrat
route 500mmz east of the River.

Certainly the original construction of the Tracy Davis, Coleman, Downey, Swaley
and even the Muskrat outlet channels have endured for substantial periods of time.
County soils mapping indicates marly clay and/or sandy loam soil types exist
adjacent to the muck soils which suggests such could be found below the organics.
The Contractor of the Holland Marsh Canal Project (28 km of canal excavation in
organic/peat soils) walked to the sites of the Coleman and Swaley outlet ditches and
stated construction work is entirely possible, but mats would be necessary. He
estimated 500’ (150m) of new channel (750mm deep) could be excavated in a day
and at a cost of $2,500/day excluding any hauling out of materials. Where work
was necessary without mats costs would be less.
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b)

If no spoil berm is left after construction is completed, future maintenance would
also have to occur by “matting” of the cleanout excavation length in the same
fashion as the channel was constructed.

If a spoil berm is left for future maintenance, periodic yet reinstateable, swales
through the berm may be necessary to equalize drainage on either side of the berm.

It will be important that whatever works are constructed, whether it be an
improvement to the Muskrat at the River, or whether it be a connector channel
between the old Tracey Davis Drain/Coleman Ditch® and the Swaley and/or
whether it be a downstream continuation of the Swaley Drain, that these works
become part of the Swaley Drain system for future maintenance purposes. Also
even the Coleman Ditch should be incorporated if the connector ditch were
constructed.® All should be incorporated as the Swaley Drain Outlet Works, and
any Report should provide how maintenance is to be undertaken on these channels
once constructed.

Feasibility of Minimal Damage to the Minesing Wetlands

(k)

Any work will be preceded by an environmental impact study.

It is suspected that even if the work activities included the downstream
improvements of the Muskrat at the Nottawasaga, plus a connector channel along
the edge of the deciduous tree line generally from the Coleman/Tracey Davis ditch
to the Swaley ditch, that the impacts by construction to the wetlands would be
substantially reduced compared to those impacts involving construction in or
alongside the old Muskrat route throughout between the Swaley and the River. If
the connector ditch were not built and the Swaley were only extended further into
the wetlands, the impacts on the wetlands would be even more reduced.

Any environmental study will have to identify plants, fisheries, wildfowl, turtles,
insects, etc. that may exist and that may be affected by the project. The study
would also have to identify what works of mitigation could be implemented to
improve the habitat that remains. The study should also identify the possible
advantage to the wetlands in having residual water levels lowered.

In this regard, the environmental sub-consultant who has served in the Holland
Marsh Canal project was asked to prepare a Draft Terms of Reference for an
environmental study to address potential channel construction in the Minesing
wetlands. This consultant reviewed previous correspondence from NVCA, reviewed
the potential construction projects identified by the Engineer, and met with

This Scoping Report is not recommending this connector ditch be pursued by any
follow up Drainage Act Report that may be authorized.
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c)

representatives of NVCA and MNRF. He prepared a Draft Terms of Reference for a
study along a larger project corridor extending from the Swaley Drain to the
Coleman Ditch to the Downey Drain and on to the River. This corridor would be
associated with a “Larger Project”. The Draft Terms of Reference were acceptable
to both MNRF and NVCA staff and is included in Appendix 7.

It is anticipated that the draft terms of reference as included here in Appendix 7 can
be reduced for a reduced construction project as in a “Smaller Project”.

Expectation that environmental issues can be satisfactorily addressed should be
determined before any construction occurs. For this reason, this Scoping Report
recommends that the next step, if construction work is to be pursued after this
scoping study is submitted, should involve, what is called by the Drainage Act, a
Preliminary Report and the actual environmental impact study should be undertaken
as part of the Preliminary Report work.

Feasibility of Costs Being Distributed

To evaluate if the costs that would result from a project and that would be assessed
and paid, following the procedures of the Drainage Act, are reasonable, it is first
necessary to decide on which estimate of costs should be analyzed. Different
projects have been shown in Appendix 6 and it was decided costs for a Larger
Project should be selected for the feasibility analysis.

The cost figure of $300,000 was selected firstly since the initial Larger Project
costing was in this magnitude (until it was determined the connector would involve
more excavation), since it is now a cost between the Larger and Smaller project
costs and since it facilitates prorating any other cost figure.

It is evident that in all cost estimates, there are sums to allow for firstly the
construction estimate, to allow then for the land allowances that have to be paid
pursuant to the Drainage Act to those properties on which work is occurring, to allow
for the expected costs of the environmental impact study that is undertaken, to allow
for possible costs of environmental features that may have to be built into the
project, to allow for the costs of the engineering to complete the reports required
under the Drainage Act, and to allow for the costs of the supervision services during
construction with respect to layout, inspection, finalization, and lastly to allow for
municipal costs involved with temporary financing, net HST costs, etc.

Some of the considerations that were given to determine how the costs should be
distributed and how the ability to pay may be addressed follows. For ease of review
these are set forth in tabular form.

Normally when an existing municipal drain has its outlet improved, extended or
altered, the existing maintenance schedule of the report would apply. The last
maintenance schedule prepared for the Swaley Drain was in 1970. This would
normally be the applicable schedule to use.
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On this project, it is however felt that the existing schedule as it is should not be
used unless it has some modifications for a combination of reasons (the existing
schedule is contained in Appendix 8).

Firstly any works that are involved to improve the outlet of the Swaley have been

made necessary not just by the Swaley Drain watershed. The degradation of the

natural Muskrat Creek outlet over time has no doubt been a combination of flood
levels in the Nottawasaga with perhaps some build-up of sediments associated
with it, but probably just as much due to the loss of the bush cover in the Minesing
due to higher water levels and the resulting spread of grasses (manna) which
restrict flows.

Secondly the Willow Creek overflowing is no doubt also contributing to higher

water levels in this part of the wetlands, to the loss of the bush lands, to the

growth of the grasses and to the possible deposition of sediments, especially in

Concessions 10 & 11. The Willow Creek and other tributaries to the Minesing in

this area are serving existing urban lands and will do so more in the future.

It is not practical to make an assessment of costs to the watershed of the

Nottawasaga River and it is not practical to make an assessment of costs to the

Willow Creek watershed. However, it is felt that the flood levels that occur in the

Minesing Wetlands have, no matter how initiated, led to the destruction of the

bush area in the swamp, and thus to the growth of grasses in the swamp, plus

sediment deposition into various channels and areas in the wetlands, including at
the Muskrat Creek outlet and the Swaley Drain outlet. The costs to address these
components should not be assessed alone to the Swaley Drain watershed. The
costs should be assessed to a much broader area but it is difficult to do this
through the Drainage Act. It is the undersigned’s opinion at this time that the
method of assessment/cost distribution to be adopted in any Engineering Report
should be to have a greater component of the costs of any outlet work assessed
to the Township of Springwater.

The Township of Springwater may be in the best position to attempt to obtain

additional funding from “others” to recognize the share that should be attributable

to the River and Willow flooding.

There should also be a component of costs to the Minesing Wetlands itself. Many

of the lands in the wetlands are shown to be owned by the Nottawasaga Valley

Conservation Authority and others by the Ministry of Natural Resources and

Forestry. Preliminary work indicates that the ratio of NVCA lands to MNRF lands

may be 70:30.

It is felt that if the works that have been described are implemented to improve the

Swaley and Muskrat outlets, that there will be benefits to the Wetlands, even

though impractical to quantify, due to:

o Better preservation of the remaining deciduous bush that exists as a result of
some lowering of water levels and better provision for upstream flows across
components of the wetlands

o Reduction of the quantity of sediments that may be deposited in the wetlands
at the Swaley Drain and/or Muskrat Creek outlets

For this reason, it is the undersigned’s suggestion that a certain percentage of the

costs of the work be also assessed to the Minesing wetlands. For now the

assessments are shown to be to the Nottawasaga Valley Conservation Authority
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and also to the Ministry of Natural Resources and Forestry and perhaps even to
others.

The existing schedule for the Swaley Drain should be modified such that there is a
higher component of the costs assessed to the County of Simcoe. This is in
recognition of the fact that the works that would be constructed on the Swaley
Drain will ultimately have a significant improvement to County Road 28. Lower
water levels in the Swaley Drain at the County Road would be a significant benefit
to the County. Should the lower end of the Swaley Drain not be improved, should
it either be abandoned as a Drainage Act project or become un-maintained, the
impacts to the County Road and its drainage system will be compounded. For
this reason, an additional proportion of the costs should be shown to be levied to
the County.

Itis also felt that the County, like the Township, may be in a position to access
outside funding for any works that are undertaken.

The further change that should be made from the 1970 schedule is to recognize
that the maintenance schedule for the Swaley Drain did not assign percentages of
maintenance to the properties immediately downstream of County Road 28 to the
same extent as to the properties upstream. It is felt that those properties on the
west side of County Road 28 within the Swaley Drain watershed upstream of the
current terminus will have an improved outlet as a result of this project and should
be assessed in the same proportion as those lands on the upstream side.

Accordingly, the existing 1970 Schedule of the Swaley Drain has been extended in
Appendix 8 to show the distribution of costs for a $300,000 project. Appendix 8
notes the percentages assessed in the original 1970 schedule as well as the
possible revised percentages for a $300,000 project used to establish the
distribution.

It should be noted that any properties that have the farm property class tax rate will
be eligible for a 1/3 municipal grant. Those properties that are expected to be
eligible for such have been noted with an asterisk, and their share of the project
costs could be reduced by 1/3. There has been no attempt at this time to confirm
this eligibility. This possible grant has been recognized in determining the “net” cost
distribution.

To possibly make the project more feasible to some landowners, it is suggested that
Council could consider a means of payment similar to what was undertaken on a
project in the Holland Marsh area. There those landowners who had high
assessments and the Municipality came to an agreement that the costs to be
assessed to the properties would be paid back over a period of 40 years and at a
prescribed interest rate, with the ability to prepay those costs should the owners
wish to do so at any time. This could make the costs more easily managed where
desired.

A straight debenture program could also be considered by the Municipality where
the costs are debentured over a set period. The Municipality could supply advice on
either approach.
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As is evident from data in Appendix 8, if a $300,000 project were implemented, and
if a 100 acre property had the farm property class tax rate, the net costs that could
be assessed to that property, as a one-time charge could be $3,000 to $4,000. If
the costs were distributed over an extended time frame, the annual costs could be
determined dependant on the duration of financing and the interest rate applicable.

As an example, if a $10,000 net assessment (this could be a total for 3 farms with
the Farm Tax Rate) were spread over a 25 year payment period with an interest rate
of 4%, it is possible using an approximate calculation only, that the annual amount
to be paid would be $600+. This is considered a reasonable cost to ensure that a
drainage system can continue to legally and physically serve all properties in its
watershed and avoid the situation of greater deterioration and/or of legal
abandonment.

A project with a cost less than $300,000 would have proportionally smaller costs.

SUMMARY

Considering what has been viewed, heard and what is known, the undersigned Engineer

recommends that works be initiated to improve the outlet of Swaley Drain pursuant to the
Drainage Act but that such works should be carefully implemented so costs are controlled
and so that environmental impacts are pre-determined and minimized.

From a construction perspective, it is recommended that there be works to improve the

outlet of the Muskrat Creek at the Nottawasaga River (or at the Downey Drain) together
with works to improve the outlet of the Swaley Drain into the old channel of the Muskrat
Creek a minimum of 300m+ downstream of the existing termination of the Swaley Drain.

It is also recommended that the on-going River maintenance undertaken by agreement
between the Township and the Municipality continue.

It is recommended that the project scoping study be accepted by the Township and that an
Engineer be appointed pursuant to Section 78 of the Drainage Act to commence the next
step in the process. Itis recommended that the appointment to the Engineer pursuant to
Section 78 should initially be only for a Preliminary Report. It is further recommended that
the environmental impact work to be undertaken should be completed as part of the
Preliminary Report. The Engineer in the Preliminary Report stage should update/confirm
elevations secured during this Scoping Study, should attempt to secure more GPS type of
elevations further downstream from the existing Swaley terminus, should update the survey
of the Swaley Drain and tile outlets into it upstream to Highway 26 and should review the
current watershed of the Swaley Drain.

The Preliminary Report should also attend to some soils probing to confirm the type of soils

that could be encountered and to confirm the expected ease of constructability. Also the
Preliminary Report could finalize access provisions.
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Lastly, the Preliminary Report could address what additional work should be considered in
the future by either a future/phased construction contract or by a separate future report with
a separate future construction contract, should the work to be initially recommended be
found insufficient. As an example, perhaps the Preliminary Report could examine the
impacts of extending the Swaley Drain further downstream than the 300mm and/or of
joining the Muskrat to the Coleman ditch at one location in Lot 7, Concession 12 together
with a cleanout of the Coleman Ditch to the Downey Drain. Perhaps if the Muskrat outlet is
improved into the River, a further analysis could be made of providing it a future and further
outlet to the Downey Drain in addition. The Preliminary Report could also examine the
option of going further downstream at the Swaley outlet initially in lieu of doing the work at
the Muskrat outlet.

If and once a Preliminary Report including the Environmental Study is prepared, and is
accepted by Council and the Conservation Authority, then an appointment to do a Final
Report should follow.

The recommendation of this Engineer re initiating a separate scoping study on the Willow
Creek is included in Appendix 4.

OPTIONS AVAILABLE TO COUNCIL

Notwithstanding that the undersigned recommends that action be initiated under the
Drainage Act, the undersigned has to recognize that the works to improve the outlet of the
Swaley Drain will not only have a physical and an environmental aspect, but will also have
a political aspect.

It is recognized that there may be initial reluctance by some landowners in the Swaley Drain
to participate in a project with the magnitude of costs forecast and there may be reluctance
of the Municipality itself to participate in a project with such costs.

There may be reluctance in the Downey Drain watershed to see the Swaley Drain outlet
improved notwithstanding that the initial recommended work may perhaps reduce waters
that could drain to the Downey Drain. The concern of the Downey Drain owners may be
that other options discussed could add waters to the Downey Drain.

There may be concerns that even the Lower Cost Project has high costs, and that it may
not initially provide the lowering of the Swaley waters desired.

When the Municipality receives this Scoping Report, they will have the following options:
Reject the Scoping Report and do no further work in regards to it
Acknowledge the Scoping Report, but require more scoping to be done in a second
phase.
Accept the Scoping Report and appoint an Engineer pursuant to Section 78 of the
Act as recommended by this Scoping Report
Acknowledge the Scoping Study, but determine that for works to be initiated there
will have to be a petition submitted by owners in the Swaley Drain watershed,
whether it is a petition of the majority of the owners of that area that is most
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adversely affected west of Highway 26, or whether it is a petition by the majority of
the whole of the Swaley Drain.

It has to be pointed out that there is no obligation of a Municipality to initiate works of
improving an outlet of an existing Municipal Drain. The Municipality is only obligated under
the Act to maintain the existing drain to the specifications by which it was constructed.

The Act does however allow the Municipality, pursuant to Section 78 and where the
Municipality deems it advisable, to appoint an Engineer to improve or alter the outlet
together with other activities on the drain. This is set out in Section 78(1) of the Act which
reads as follows (underlining added by the undersigned):

78. (1) If a drainage works has been constructed under a by-law passed under this Act or any
predecessor of this Act, and the council of the municipality that is responsible for maintaining and
repairing the drainage works considers it appropriate to undertake one or more of the projects listed
in subsection (1.1) for the better use, maintenance or repair of the drainage works or of lands or
roads, the municipality may undertake and complete the project in accordance with the report of an
engineer appointed by it and without the petition required by section 4. 2010, ¢. 16, Sched. 1, s. 2
(27).

Projects
(1.1) The projects referred to in subsection (1) are:

1. Changing the course of the drainage works.

2. Making a new outlet for the whole or any part of the drainage works.

3. Constructing a tile drain under the bed of the whole or any part of the drainage works.

4. Constructing, reconstructing or extending embankments, walls, dykes, dams, reservoirs,
bridges, pumping stations or other protective works in connection with the drainage
WOrKs.

5. Otherwise improving, extending to an outlet or altering the drainage works.

6. Covering all or part of the drainage works.

7. Consolidating two or more drainage works. 2010, c. 16, Sched. 1, s. 2 (27).

It must be stressed that the use of Section 78 is not mandatory. Itis a decision that Council
can make.

Even use of Section 79 of the Act where owners can compel Municipalities to repair a
Municipal Drain would only be applicable to forcing the Municipality to repair the Swaley
Drain to the specifications applicable and such would not involve any work downstream of
the current terminus of the Swaley Drain. There is no obligation pursuant to Section 79 to
force the Municipality to initiate works, by itself, to improve the outlet provided by the
original report.

This Engineer does however believe that the Municipality should act under Section 78 firstly
because an improved outlet is required and secondly so that it is not necessary for one
portion of the watershed to petition the works perhaps to the disagreement of the remaining
part of the watershed. This is perhaps an area where the Municipality should elect to
initiate the project. But as indicated, such is not mandatory, and the Municipality may
ultimately elect to determine how it wishes to act.
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CONSEQUENCES OF PROCEEDING PURSUANT TO SECTION 78 WHERE
ENVIRONMENTAL APPRAISAL ONCE COMPLETED IS NOT ACCEPTED AND
PRECLUDES FURTHER ACTIVITY BEING UNDERTAKEN

In the, hopefully, unlikely situation where the environmental study that is undertaken, as
recommended by this Scoping Study, is not acceptable and the project is then in the
position where environmental approvals to construct cannot be obtained, then the project
may have to be concluded or substantially modified at the Preliminary Report stage.

When a Preliminary Report is concluded and not proceeded with, then the party that
initiated the Preliminary Report would be responsible for the costs but with a 1/3 grant
applied. In other words, if the Municipality were to initiate the Section 78 Preliminary Report
and then elected not to proceed to a Final Report, the Municipality could be responsible for
two thirds of the costs of the Preliminary Report.

There have been opinions issued within the Drainage industry that where a Section 78
report is undertaken for the betterment of the drain and for reasons beyond those of the
party(ies) that initiated the Preliminary Report, the project does not proceed, the costs of
the Preliminary Report can be assessable in full or in part to the watershed of the municipal
drain itself. This is a consideration that could be explored further, if the situation so
required.

The Engineer would however have the options, if the Preliminary Report was initiated and
completed and if it became evident that the costs to address the requirements of the
environmental study are impractical or impossible, and/or that environmental approval will
not be granted, to indicate in the Preliminary Report, that the “costs” of continuing with a
construction project are not practical and that proceedings be initiated to move from the
Preliminary Report to a Section 40 Report to terminate proceedings or to a Final Report
pursuant to Section 78 (with consideration of Section 32) to pay out insufficient outlet
allowances. As part of such considerations, the Engineer could address the totals of the
costs incurred to date, the future report costs and/or the amounts for insufficient outlet that
should be paid. The Preliminary Report could even indicate the general range of
assessments to be involved and parties to be assessed if a Section 40 Report were
prepared to terminate proceedings or if a final Section 78 Report were to be made to
provide for payments related to insufficient outlet.

Also, the Preliminary Report could discuss the costs and implications of abandonment of
the Swaley Drain or parts of such, if such should be an evident course of action.
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